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United States Court of Appeals for !the 

District of Columbia 

No. 6447. 

John F. Moran, Receiver of Park Savings Bank, 

vs. 

S. B. Sightler, Jr., Trustee. 
a Supreme Court of the District of Columbia. 

j 

Bankruptcy. 

No. 2942. 

In the Matter of Samuel T. McDevitt, Trading as 
McDevitt Motor Company, Bankrupt. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-eittitled 
cause, to wit: 

1 Filed Februarv 9, 1935. 

In the Supreme Court of the District of Columbia, 
Holding a Bankruptcy Court. 

Bankruptcy. 

No. 2942. ! 

In the Matter of Samuel T. McDevitt, Trading as 
McDevitt Motor Company, Bankrupt. 

Petition for a Rule to Show Cause . 

The petition of S. B. Sightler, Jr., Trustee, respedtfullv 
shows to the Court as follows: 


Appellant, 
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1. That on September 27, 1933, he was duly appointed 
as trustee in the above matter and has qualified as such. 

2. That your petitioner is informed and believes and 
therefore avers that on, to wit, the 1st day of March, 1933, 
the above named bankrupt deposited in the Park Savings 
Bank, a corporation, a certain sum of money consisting of 
$35.00 in cash and a check in the amount of $420.00. The 
deposit was made at or about 2:30 P. M. The said bank 
accepted the cash for credit to a special “bailee account” 
of said bankrupt; and the said bank agreed, as agent for 
said bankrupt, to collect said cheek from the drawee bank, 
crediting the proceeds of collection to said “bailee ac¬ 
count” of said bankrupt. Your petitioner is further in¬ 
formed and believes and therefore avers that the said bank 
did in fact collect said check and deposit the proceeds of 
the same to the credit of the said bankrupt in the special 
account as aforesaid. 

3. Your petitioner has demanded payment of said sum 
from the receiver of said bank, and the payment of the 

same has been refused. 

2 Wherefore, premises considered, petitioner prays: 

1. That the Park Savings Bank be required to 
show cause, bv order of this Court, on a dav certain therein 
named, why the receiver of said bank should not be directed 
to pay to your petitioner as trustee in bankruptcy the sum 
of $455.00. 

2. And for such other and further relief as to the Court 
may seem just and proper. 

S. B. SIGHTLER, Jr., 

Trustee. 

District of Columbia, ss : 

S. B. Sightler, Jr., after being duly sworn, does solemnly 
swear that he has read the aforegoing petition by him sub¬ 
scribed; that he knows the contents thereof; that the state¬ 
ments therein made as of his own personal knowledge are 
true, and that those made upon information and belief he 
verily believes to be true. 

! S. B. SIGHTLER, Jr., 

Trustee. 


S. B. SIGHTLER, JR., TRUSTEE 
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Subscribed and sworn to before me this 30th jday of 
August, 1934. 

[notarial seal.] HARRY C. SURDITY] 

Notary Public, V. C. 

BERNARD I. NORDLINGER, 

Attorney for Trustee . 

Filed Sep. 18, 1934. 

FRED J. EDEN,| 

Referee in Bankruptcy. 

i 

3 Answer to Petition and Rule to Show Cause .j 

I 

Filed February 9, 1935. 

John F. Moran, Receiver of the Park Savings Bank, 
for answer to the petition and order to show cause in the 
above captioned cause respectfully represents to the court 
as follows: 

1. He neither admits nor denies the allegations of Para¬ 
graph 1 of the petition for a rule to show cause ajid de¬ 
mands strict proof thereof. 

2. Answering Paragraph 2 of said petition respondent 

admits that on the 1st day of March, 1933, Samuel r j\ Mc- 
Devitt, trading as McDevitt Motor Company, deposited 
$35.00 in cash and a check in the sum of $420.00 drawii upon 
the American Security and Trust Company, in the Park 
Savings Bank. Your respondent denies that said deposit 
was made at or about 2:30 P. M. on March 1st, butjavers 
that the bank’s records show that said deposit was made 
about 1 P. M. on said date, prior to the restriction of all 
withdrawals in any accounts by said bank and prior to the 
establishment of a special ‘ 4 bailee account” for any deposi¬ 
tors of said bank. Respondent, further answering} said 
paragraph, avers that at 2 P. M. of March 1, 1933, thej Park 
Savings Bank restricted withdrawals from all accounts in 
said bank to 5% of the amount of the deposit balances of, 
its depositors, and at the same time established special 
“bailee accounts” for all deposits made after 2 P. M. on 
March 1, 1933. ! 

Further answering said paragraph respondent is in¬ 
formed and believes and therefore avers that the check 
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in the sum of $420.00 was collected in cash by an officer 
or agent of said Park Savings Bank on March 2, 

4 1933, and the funds received in payment of said check 
were placed in the vaults of said Park Savings Bank. 

3. Answering Paragraph 3 of the petition your respond¬ 
ent admits that petitioner demanded payment of said sum 
from him, as Receiver of said Bank, and the payment has 
been refused. 

Further answering said paragraph your petitioner avers 
that prior to and at the time of the deposit described in 
Paragraph 2 hereof Samuel T. McDevitt, trading as the 
McDevitt Motor Company, was indebted to the Park Sav¬ 
ings Bank in the sum of $1306.72, evidenced by one certain 
promissory note dated the 17th day of February, 1933. 
Your petitioner further avers that by reason of the in¬ 
debtedness of said Samuel T. McDevitt, trading as the 
McDevitt Motor Company, to said Park Savings Bank, as 
evidenced by said above described note, said Park Savings 
Bank had a banker’s lien on the deposit made on March 1, 
1933, as hereinabove described. Further answering said 
paragraph your respondent avers that the deposit made 
by said Samuel T. McDevitt, trading as the McDevitt Motor 
Company, in the isum of $455.00, was set off against said 
depositor’s indebtedness to said bank, thereby reducing said 
depositor’s indebtedness in an equivalent amount, and your 
respondent denies that said bank, or he, as Receiver thereof, 
is indebted to Samuel T. McDevitt, trading as McDevitt 
Motor Company, or S. B. Sightler, Jr., Trustee of said 
Samuel T. McDevitt, bankrupt, in any sum whatever. 

4. Further answering said petition your respondent 
avers that this honorable court is without power to require 
this respondent to pay any monies to petitioner’s trustee 

in bankruptcy in the above captioned cause and avers 

5 that after finding the court’s order can onlv direct 
your respondent to certify the determination of the 

court, and its order, to the Comptroller of the Currency for 
payment in due course of administration. 

Further respondent saith not. 

i JOHN F. MORAN, 

Receiver of Park Savings Bank . 


S. E. SIGHTLER, JR., TRUSTEE 


0 


I 

i 

i 


United States of America, 

District of Columbia, ss: 

John F. Moran, being first duly sworn on oath, deposes 
and savs: 

That he has read the foregoing answer by hijm sub¬ 
scribed ; that he knows the contents thereof; that thie state- 
ments therein contained are true to the best of hisj knowl¬ 
edge, information and belief. 

JOHN F. MOfeAN. 

Subscribed and sworn to before me this 20th |day of 
September, 1934. 

[notarial seal. ] JOHN, L. CURTINj, 

Notary Public, District of Columbia. 

My Commission Expires November 25, 1938. 

J. BRUCE KREMER, 

GEORGE B. SPRINGSTON, 

HERBERT M. BINGHAM, 

Attorneys for Plaintiff. 

Filed Sep. 21, 1934. 

FRED J. EDEN r 

Referee in Bankruptcy. 

6 Order Directing Turnover of Assets. 

Filed February 9, 1935. 

The petition of S. B. Sightler, Jr., Trustee in the above- 
entitled cause, for a rule requiring John F. Moran, Receiver 
of the Park Savings Bank, a corporation, to show cause 
why he should not turn over to the Trustee herein t ie sum 
of Four Hundred Fifty-five Dollars ($455.00) in cash al¬ 
leged to belong to this bankruptcy estate, having come 
on for hearing before me, of which hearing due notice was 
given to John F. Moran, Receiver; and the same having 
been duly considered upon said petition, the answeb of the 
said John F. Moran, Receiver, and the evidence heard in 
support of said petition and said answer, namely, after 
hearing Bernard I. Nordlinger, Esquire, attorney ::or the 
Trustee, in support of said petition, and G. Bailey Springs- 
ton, Esquire, attorney for said John F. Moran, Receiver, 
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in opposition thereto, and it appearing to the satisfaction 
of the court that the sum of $455.00 was held by the Park 
Savings Bank in a bailee account, as Trustee for the owner, 
Samuel T. McDevitt, trading as McDevitt Motor Company, 
and that said fund so held by said bank may not be set-off 
against the note liability of said Samuel T. McDevitt to 
said Park Savings Bank, and that said Receiver, John F. 
Moran, holds said funds as bailee or trustee, standing in 
the place of said bank, and that said fund should be paid 
over to the Trustee in Bankruptcy in cash, and not be re¬ 
tained for purposes of set-off or any other purpose, it is 
this 5th day of December, 1934, 

Ordered that John F. Moran, Receiver of the Park Sav¬ 
ings Bank certify to the Comptroller of the Currency of 
the United 'States for payment in due course of ad- 
7 ministration this finding that S. B. Sightler, Jr., 
Trustee of Samuel T. McDevitt, trading as McDevitt 
Motor Company, bankrupt, is entitled to and has a claim 
in the sum of $455.00 against said Receiver, which claim 
must be paid in cash, not subject to off-set, and not by dis¬ 
tribution in dividends. 

i FRED J. EDEN, 

Referee in Bankruptcy. 

No objections as to form but all exceptions saved. 

GEORGE B. SPRINGSTON, 

Attorney for John F. Moran, Receiver. 

Filed Dec. 5, 1934. 

1 FRED J. EDEN, 

Referee in Bankruptcy. 

Petition for Review of Referee’s Order. 

Filed February 9, 1935. 

Comes now John F. Moran, Receiver of the Park Savings 
Bank, and hies and presents this, his petition for review, of 
the order of the referee in bankruptcy entered December 5, 
1934, in the matter of Samuel T. McDevitt, trading as the 
McDevitt Motor Company, Bankruptcy No. 2942. 

The petitioner respectfully represents to the court as 
follows: 



S. B. SIGHTLER, JR., TRUSTEE 


I. 

The referee in bankruptcy erred in holding that John 
F. Moran, as receiver of the Park Savings Bank may 
8 not retain and apply as a set-off the sum of 3f455.00, 
deposited by Samuel T. McDevitt in a bailee Recount 
in the Park Savings Bank for himself as owner iff said 
fund against the liability of said Samuel T. McDevitt in 
an equivalent amount owed the Park Savings Bank by said 
McDevitt on an unpaid note executed by him. 


IL 

The referee erred in holding as a matter of hjw that 
funds held in a bailee or trustee account in a bank njiay not 
be setoff against the depositor’s liability to the bank^ where 
the funds so deposited belong to the depositor, ancj rights 
of third persons at the time of the setoff are not involved. 

III. I 


The referee in bankruptcy erred in directing the Receiver 
cf the bank to turn over to the trustee in bankruptcy the 
sum of $455.00 in cash in view of the fact that Samuel T. 
McDevitt, prior to his bankruptcy, was indebted to tfye Park 
Savings Bank which indebtedness has not been extin¬ 
guished, by payment or otherwise. 

The petitioner prays that the above erroneous jrulings 
by the referee in bankruptcy shall be certified to a Justice 
of the Supreme Court of the District of Columbia, such 
certificate showing the question presented, a summary of 
the evidence relating thereto, and the findings and order 
of the referee thereon that said Justice of the Supreme 
Court of the District of Columbia may review such findings 
and order. 

JOHN F. MORAN!, 
Receiver of Park Savings Bank. 


J. BRUCE KREMER, 
GEORGE B. SPRINGSTON, 
HERBERT M. BINGHAM, 
Counsel for Receiver. 
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9 Copy sexved December 5, 1934. 

BERNARD I. NORDLINGER, 

KING & NORDLINGER, 

Attorney- for Trustee in Bankruptcy. 

Filed Dec. 5, 1934. 

FRED J. EDEN, 

' Referee in Bankruptcy. 

Referee's Certificate on Review. 

Filed Februarv 9, 1935. 

To the Supreme Court of the District of Columbia, hold¬ 
ing a Bankruptcy Court: 

I, Fred J. Eden, Referee in Bankruptcy, to whom the 
above-entitled proceeding has been referred, do hereby 
respectfully refei^ to the Court for review the referee’s 
order of December 5th, 1934, directing John F. Moran, 
Receiver of the Park Savings Bank to certify to the Comp¬ 
troller of the Currency of the United States for payment in 
due course of administration the claim of S. B. Sightler, 
Jr., trustee in bankruptcy of the above-named bankruptcy 
estate, in the sum of $455.00. On September 18th, 1934, 
the trustee in bankruptcy herein tiled his petition for a 
rule directed to the receiver of the Park Savings Bank to 
show cause whv the said sum should not be surrendered 
to him as being assets of the bankruptcy estate. To this 
petition the said receiver made answer on September 21st, 
1934. 

The facts are not in dispute. From the petition of the 
trustee, answer of the Receiver and the testimony intro¬ 
duced at the hearing held on October 18th, 1934, it appears 
that on the 1st day of March, 1933, at two o’clock P. M., 
the Park Savings Bank caused certain restrictions 

10 to be made upon withdrawals and announced that all 
deposits accepted after that hour and date would be 

credited to a special “bailee account” of each depositor. 

It appears that after two o’clock on March 1st, 1933 the 
said bankrupt deposited in said bank the sum of $455.00 
and the deposit was credited in accordance with the bank’s 
announcement. At the time of this deposit it appears that 
the bankrupt was indebted to the Park Savings Bank in 
the sum of $1,376,72, evidenced by a promissory note dated 
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February 17, 1933. On September 13, 1933 Samuel ,T. Mc- 
Devitt, the above-named bankrupt, filed his voluntary 
petition in bankruptcy and on September 27, 1933j S. B. 
Sigh tier, Jr., was duly appointed trustee and qualified as 
such by filing bond. It further appears that the trustee 
has made demand upon the Receiver of the Park pavings 
Bank for the surrender of the sum of $455.00, and the de¬ 
mand of the trustee has been refused by the said Receiver 

who insists the right of set-off exists. 

° ! 

The referee thereupon entered his order of December 5th, 

1934, directing the Receiver of the bank to turn over! to the 
trustee the sum of $455.00 and the Receiver, feeliug ag¬ 
grieved at said order, seasonably filed his petition} for a 
review thereof. 

Section 68 of the Bankruptcy Act provides as fallows: 

“Set-Offs and Counterclaims—a. In all cases of jnutual 
debts or mutual credits between the estate of a bajnkrupt 
and a creditor the account shall be stated and one deljt shall 
be set off against the other, and the balance only shall 
be allowed or paid. 

“b. A set-off or counterclaim shall not be allowed in 
favor of any debtor of the bankrupt which (1) is nol; prov¬ 
able against the estate; or (2) was purchased by or trans¬ 
ferred to him after the filing of the petition, or within four 
months before such filing, with a view to such use and with 
knowledge or notice that such bankrupt was insol- 
11 vent, or had committed an act of bankruptcy.” 

The question is, therefore, whether or not the deposit 
made by the bankrupt on March 1st, 1933 after two 6’clock 
P. M., on which date the Park Savings Bank had restricted 
withdrawals and had announced that deposits would be ac¬ 
cepted and credited to special “bailee accounts” can be 
set-off against the bankrupt’s indebtedness to the bank. As 
to whether or not the right of set-off exists dependp upon 
whether or not the debts are owing in the same capacity. 
The fact that mutuality may exist insofar as the parties 
are concerned is apparently insufficient to give a right of 
set-off and the debts must be owing in the same capacity. 
This question was before the Supreme Court of the united 
States recently in the case of L. M. Dakin, Receiver of 
First National Bank of St. Petersburg, vs. Taver Bayly, 
Liquidator of the Peoples Bank of Clearwater, 78 Liw Ed. 
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95, where it was said that a defendant who is sued upon 
his individual debt may not avail himself of a set-off 
against the plaintiff of a demand held in a fiduciary ca¬ 
pacity. Although the facts in that case are not identical 
with the present situation, yet the statement of the law 
applicable to the right of set-off seems clear. 

There is submitted herewith the petition of the trustee, 
the answer of the bank, the referee’s order of December 
5th, 1934, and the receiver’s petition for review. 

Respectfully submitted, 

! FRED J. EDEN, 

Referee in Bankruptcy. 


12 Order. 

Filed March 13, 1935. 

Upon consideration of the petition of John F. Moran, 
Receiver of the Park Savings Bank, for a review of the 
order of the Referee in Bankruptcy entered in this cause 
on December 5, 1934, ordering the said John F. Moran as 
the Receiver of the Park Savings Bank, to certify to the 
Comptroller of the Currency of the United States for pay¬ 
ment in due course of administration the finding that S. 
B. Sightler, Jr., Trustee of the above-named bankrupt, is 
entitled to and has a claim in the sum of Four Hundred 
Fifty-five Dollars ($455.00) against said Receiver, which 
claim must be paid in cash not subject to set-off and not 
by distribution in dividends; and after duly considering 
said petition and hearing Bernard I. Nordlinger, Esquire, 
attorney for the Trustee, and G. Bailey Springston, 
Esquire, attorney for said John F. Moran, Receiver, and 
it appearing to the satisfaction of the court that the sum 
of Four Hundred Fifty-five Dollars ($455.00) was held 
by the Park Savings Bank in a bailee account, as trustee 
for the owner, Samuel T. McDevitt, trading as the Mc- 
Devitt Motor Company, and that said sum so held by said 
bank mav not be set off against the said note liabilitv of 
said Samuel T. McDevitt to said Park Savings Bank, and 
that said receiver holds funds as bailee or trustee stand¬ 
ing in the place of\ said bank, and that said funds should be 
turned over to the said Trustee in cash, and not be re¬ 
tained for purposes of set-off or any other purpose, it is 
this 13th day of March, 1935, 



S. B. SIGHTLER, JR., TRUSTEE 
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Ordered, that the petition of said John F. Moran, jas Re¬ 
ceiver, for review of the order of the Refejree in 

13 Bankruptcy as aforesaid, heretofore entered in this 
cause, be and the same hereby is dismissed. 

And it is further ordered that the order of the Referee 
in Bankruptcy entered herein December 5, 1934, as j afore¬ 
said, be and the same hereby is affirmed and approved in 
all respects. 

0. R. LUHRING,! 

Justice. 

John F. Moran, Receiver of Park Savings Bank, |by his 
attorneys, objects and excepts to the above order and de¬ 
cree of the Court, which objection and exception is jiereby 
allowed by the Court, and notes an appeal in open} court 
to the United States Court of Appeals for the District of 
Columbia, which appeal is herebv allowed by the C(|)urt. 

v 0. R. LUHRING, 

Justice . 

No objection as to form. 

GEORGE B. SPRINGSTON, 

Attorney for John F. Moran. 

BERNARD I. NORDLINGER, 

Attorney for S. B. Sightler, Jr. 

Assignment of Errors. 

Filed March 15, 1935. 

1. The Court erred in holding that the Receiver of the 
'Park Savings Bank was not entitled to set off the ^um of 
$455.00 deposited by Samuel T. McDevitt after two p. m. 
on March 1,1933 against S. T. McDevitt’s indebtedness and 
personal liability upon his note made payable to the 
bank. 

14 2. The Court erred in directing the Receiver of 
the Park Savings Bank to pay the sum of $455.00 to 

the Trustee in bankruptcy. 

3. The Court erred in holding that the sum of $45o.00 de¬ 
posited by Samuel T. McDevitt on March 1, 1933 subse¬ 
quent to two p. m. could not be used by the Receiver br said 
bank to liquidate said S. T. McDevitt’s indebtedness to the 
bank. 
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4. The Court erred in entering the order dated and filed 
March 13, 1933. 

J. BRUCE KREMER, 

GEORGE B. SPRINGSTON, 
HERBERT M. BINGHAM, 
Attorneys for John F. Moran, Receiver. 

Designation of Record. 

Filed March 15,1935. 

The Clerk will include the following in the transcript of 
record for the United States Court of Appeals for the Dis¬ 
trict of Columbia: 

1. Petition of Trustee in Bankruptcy. 

2. Answer of bank and Receiver. 

3. Referee’s order of December 5, 1934. 

4. Receiver’s petition for review. 

5. Referee’s certificate to the Court of the question pre¬ 
sented, summary evidence relating thereto and findings and 
order of Referee thereon, with statement of reasons for 
ruling. 

6. The Court’s order dated and entered March 13, 1935. 

7. Assignment of Errors. 

15 8. This Designation of Record. 

J. BRUCE KREMER, 
i GEORGE B. SPRINGSTON, 
HERBERT M. BINGHAM, 
Attorneys for John F. Moran, Receiver. 

16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

%L 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 15, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in the matter of Samuel T. McDevitt trading 
as McDevitt Motor Company, bankrupt, Bankruptcy No. 
2942, as the same remains upon the files and of record in 
said Court. 


S. B. SIGHTLER, JR., TRUSTEE 


13 


In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 29th day of March, 1934. j 

[Seal Supreme Court of the District of Columbia.] 


FRANK E. CUNNINGHAM, 

Clkrk. 


Endorsed on cover: District of Columbia Supreme 
Court. No. 6447. John F. Moran, Receiver of Park Sav¬ 
ings Bank, Appellant, vs. S. B. Sightler, Jr., Trustee. 
United States Court of Appeals for the District <^f Co¬ 
lumbia. Filed Apr. 2, 1935. Henry W. Hodges, Clet'k. 



i 

Umteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


April Term. 1985. 


Xo. 0447. 


John F. Moran. Receiver of Park Savings Bank, 

Appellant, 

v. 

S. B. Sigiiti.er, Jr., Trustee, 

A p police. 


BRIEF OF APPELLANT. 


J. Bruce Kremer, 

George B. Sprjxgstox, 
Herbert XL Bixgiiaai, 
Attorney* for Appellant. 


Pkess op Byeon S. Adams. Washington 











SUBJECT INDEX. 


Statement of the Case . 
Assignment of Errors . 
Argument Summarized 

Argument. 

Conclusion. 



I 3 " 4 

14-18 


AUTHORITIES CITED. | 

Barrington v. Maner, 54 Fed. (2d) 917. 18 

Cooper v. Fidelity Trust Co., 170 Atl. 726. 15 

Dakin, Receiver, v. Bayly, Liquidator, 290 U. S. 

143.4, [7,16 

Davis v. Elmira Savings Bank, 161 U. S. 275... j 7 
District of Columbia Code of Law, 1924: Sec¬ 
tion 1563 . 4 

Ellerbe v. Studebaker Corporation of America, 

21 Fed. (2d) 993 . 1|8,19 

Farmers’ Bank & Trust Co. v. Brown, et al., 249 

Ky. 820, 61 S. W. (2d) 628 . 15 

Hanover National Bank v. Suddatk, 215 U. S. 

122. 4,17 


Hobart v. Gould, 8 Fed. 57. 

Hudson Co., J. L. v. Thomas, 6 Fed. Supp. 857 
Jackson v. U. S., 20 Court of Claims 298 
Jennings, Receiver, v. Gary State Bank, 74 Fed. 

(2d) 100. 

Kane, et al. v. First National Bank of El Paso, 
Tex., et al., 56 Fed. (2d) 534, 536. 


15 

18 

5 

5 

8 



















11 


Index Continued. 


Page 

King v. Armstrong, 50 Ohio St. 222 ,34 N. E. 

163... 15 

North Chicago Rolling Mill Co. v. St. Louis Ore 

& Steel Co., 152 U. S. 596 . 4 

Riddle v. First National Bank, 27 Fed. 503, 505 5 

Roberts v. Hill, 24 Fed. 571 . 6 

Roth v. Baldwin, 74 Fed. (2d) 1003.. 15,16 

Scott v. Armstrong, 146 U. S. 499. 7,18 

Sowles v. Witters, et al., 40 Fed. 413.. 15 

Storing v. First National Bank, 28 Fed. (2d) 

587 . 18 

Thomas v. Pdtter Title & Trust Co., 2 Fed. 

Supp, 12 . 6,17 

United Grocery Co., In re, 253 Fed. 267. 6 

U. S. v. Eckford, 6 Wall. 484 .. 4 

Wehby v. Spurway, 246 Pac. 759; certiorari 

denied 47 Sup. Ct. 112, 71 L. Ed. 15 

Williams v. Rose, 218 Fed. 898 . 15 

Wingate v. Orchard, 75 Fed. 241. 15 

Wisdom v. Guess Dry Cleaning Co., 5 Fed. 

Supp. 762 . 18 

Yardley v. Clothier, 49 Fed. 337 . 18 


















(Hntteb States Court of Appeals* 

FOE THE DISTRICT OF COLUMBIA, i 
April Term, 1935. 


No. 6447. 


John F. Moran, Receiver of Park Savings 

Appellant , 

v. 

S. B. Sightler, Jr., Trustee, 
Appellee. 


BRIEF OF APPELLANT. 


STATEMENT OF CASE. 

At 2 P. M. on March 1, 1933, the Park Savings I^ank 
of Washington, D. C., restricted withdrawals fronj all 
commercial accounts to 5 per cent of the amount ofj the 
deposit balances of its depositors and simultaneously 
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established special “bailee” accounts with the unre¬ 
stricted right of withdrawal for all deposits thereafter 
made. 

Subsequent to 2 P. M. on March 1, 1933, Samuel T. 
McDevitt, trading as the McDevitt Motor Company, 
deposited $455.00 in the Park Savings Bank, which 
deposit remained in the bank until it was closed by 
proclamation of the President of the United States 
on March 6, 1933. It never thereafter reopened. 

Samuel T. McDevitt, trading as the McDevitt Motor 
Company, was indebted to the Park Savings Bank on 
his note held by the bank. The bank liquidator, sub¬ 
sequently appointed by the Comptroller of the Cur¬ 
rency, set off the $455.00 deposit made by McDevitt 
on March 1, 1933, against McDevitt’s liability on the 
note. 

On September 13, 1933, McDevitt filed a voluntary 
petition in bankruptcy and on September 27, 1933, 
S. B. Sightler, Jr. was duly appointed Trustee and 
qualified as such. Thereafter the Trustee made de¬ 
mand upon the Receiver of the Park Savings Bank for 
the $455.00. The demand of the Trustee was refused 
bv the Receiver on the ground that the right to set-off 
exists. 

The Referee in Bankruptcy found in favor of the 
Trustee in Bankruptcy, to which finding the Receiver, 
by counsel, duly excepted and thereafter petitioned 
the court to review the Referee’s order. The court 
below, to whom the Referee’s certificate for review was 
presented, affirmed and approved the order of the 
Referee in Bankruptcy and dismissed the petition of 
the Receiver. i(R. p. 11) The Receiver objected and 
excepted to the order of the court below and perfected 
an appeal to this court. (R. p. 11) 
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ASSIGNMENT OF ERRORS. 

1. The court erred in holding that the Receiver of 
the Park Savings Bank was not entitled to set off the 
sum of $455.00 deposited by Samuel T. McDevitt after 
2 P. M. on March 1, 1933, against McDevitt’s liability 
upon his note. 

2. The court erred in directing the Receiver of the 
Park Savings Bank to pay the sum of $455.00 to the 
Trustee in bankruptcy. 

3. The court erred in holding that the sum of $455.00 
deposited by Samuel T. McDevitt on March 1, 1933, 
subsequent to 2 P. M. could not be used by the Receiver 
to liquidate said McDevitt’s indebtedness on his note. 

4. The court erred in entering the order dated and 
filed March 13,1935. 

ARGUMENT SUMMARIZED. 

I. 

Mutual demands may be set off and the demands in 
the instant case are mutual. 

II. 

No rights of third persons are disturbed or violated 
by the application of the set-off. While a depositor 
could not acquire, for set-off purposes, a claim against 
the bank subsequent to the bank’s insolvency, the 
bank’s liquidators are not precluded from acquiring a 
claim against the depositor for set-off purposes, be¬ 
cause the depositor is solvent, and the rule fixing the 
rights of creditors as of the moment of insolvency lias 
no application in the latter case. 
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m. 

The leading case of Dakin v. Bayly, -90 U. S. 143, 
supports the Receiver’s contention because, when the 
bank became insolvent, title to the assets passed to the 
bank liquidator and thereafter when the deposit was 
made the liquidator owed the depositor and the de¬ 
positor owed the liquidator. 

IV. 

Hanover National Bank v. Suddath, 215 U. S. 122, 
is distinguishable in that there the Hanover bank was 
endeavoring to improve its position over the insol¬ 
vent’s other creditors after the American National 
Bank had closed its doors and suspended its opera¬ 
tions. Jennings, Receiver, v. Gary State Bank, 74 
Fed. 2d 100, certiorari denied Ai)ril 15, 1935, supports 
appellant’s contention that set-olf is available notwith¬ 
standing the fact that the deposit was made after re¬ 
striction. 

ARGUMENT. 

The right of set-off, non-existent at common law, 
was introduced and provided for by the statute of 2 
Geo. II, c. 24, sec. 4, and was made permanent by the 
statute of 8 Geo. II, c. 24, secs. 4 and 5. These statutes 
provided that where mutual debts exist between the 
plaintiff and defendant one debt may be set off against 
the other in order to avoid circuity of action and in- 
justice. 

U. S. v. Eckford, 6 Wall. 484; 

North Chicago Rolling Mill Co. v. St. Louis Ore 
& Steel Co., 152 U. S. 596. 

Section 1563 of the 1924 Code of Law for the Dis¬ 
trict of Columbia provides: 


p* 

D 


‘ 4 Mutual debts and claims under contract be¬ 
tween the parties to a common law action, or be¬ 
tween any of the several defendants and the plain¬ 
tiff, or between one party and the testator, oij in¬ 
testate of the other, or between the testators or 
intestates of both parties, may be set off against 
each other by plea in bar, whether said debt j> or 
claims be of the same or a different nature or\ de¬ 
gree and whether the claims be liquidated debts or 
unliquidated damages for breach of contract; jand 
if either debt be in the form of the penalty of a 
bond the exact sum to be set off shall be state I in 
the plea.” (Italics ours) 

Set-off, both at law and in equity, has been defjned 
as that right which exists between two parties, eacjh of 
whom under an independent contract, owes an ascer¬ 
tained amount to the other, to liquidate their respec¬ 
tive debts by way of mutual deduction, so that, in any 
action brought for the larger debt, the residue only, 
after such deduction, shall be recovered. 

The Park Savings Bank must be liquidated pur¬ 
suant to the provisions of the National Bank Act, (see 
Sec. 298, Title 5, Corporations, 1929 D. C. Code,) jand 
as pointed out in Jackson v. U. S., 20 Court of Claims 
298, it is the intention of the statute (National Bank 
Act) to throw the entire control of an insolvent pank 
into the hands of the Comptroller of the Currency for 
the purpose of facilitating the winding up of its affairs 
and the payment of its obligations. When the bank 
suspends business, title to the assets pass to a duly 
appointed liquidating officer as a trust fund in behalf 
of all creditors having valid claims against the bank 
{Riddle v. First National Bank, 27 Fed. 503, 505), jand 
a creditor becomes an equitable cestui que trust id as- 
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sets in the proportion which his claim bears to the 
total amount thereof. In re United Grocery Co., 253 
Fed. 267. 


In the instant case, when the Park Savings Bank 
restricted withdrawals from commercial accounts to 5 


per cent of the deposit balance, such restriction was 
an act of insolvency (Roberts v. Hill, 24 Fed. 571), 
and title to the assets of the bank, by operation of law, 
immediately vested in the bank's officers to be held for 
the benefit of creditors. At the moment of insolvency, 
the obligation of Samuel T. McDevitt on his note 
inured to the benefit of the bank’s creditors and when 


his money was thereafter placed on deposit with the 
bank, the bank’s creditors (whether represented 
by its officers, or the conservator or Receiver sub¬ 
sequently appointed by the Comptroller of the 
Currency), owed such depositor the amount of 
money deposited by him in the bank. There was noth¬ 
ing of a fiduciary character attaching to such fund, for 
the money belonged to the depositor McDevitt in his 
own right. The precise point was considered in the 
case of Thomas v. Potter Title S Trust Co., 2 Fed. 
Supp. 12 (cited with approval in Dakin, Receiver v. 
Bayly, Liquiddtor, 290 U. S. 143), where the court 
said : 


“The question here, then, is one of ownership, 
not one of determining the status of a deposit be¬ 
tween the bank and the depositor. The underlying 
equitable principle set forth in T rest rail v. John¬ 
son, supra, controls. The names in which suit 
could be brought and defended furnish an indica¬ 
tion, but are not the onlv criterion of the right 
of set-off. To whom do the funds belong? Mutual- 
itv of right in the set-off is not circumscribed bv 
the ‘right to bring an action’, but the broader 
question may be, and generally is, of importance. 


WHOSE MONEY OR CLAIM IS PROPOSED 
TO BE USED AS A SET-OFF ? THIS IS THE 
TRUE EQUITABLE PRINCIPLE WHjlCH 
GOVERNS SUCH QUESTIONS”. (Capitals 
ours.) 

The principle is similarly stated in Dakin, Receiver, 
v. Baylij, Liquidator, supra, where Mr. Justice Roberts 
said: I 

44 Were the cross-demands of the parties of 
the same quality, or, to state it otherwise, did each 
claim from the other in the same right I” 

It is obvious that the depositor McDevitt, whejti he 

made his deposit subsequent to 2 P. M. on March 1, 

1933, had a claim for the amount of such deposit 

against the bank or its legal representatives, but it is 

also clear that the bank or its legal representatives 

likewise held a claim against said McDevitt on his 

note. The fiduciarv character of the funds discussed 

%> 

in Dakin, Receiver, v. Bayly, Liquidator, which pre¬ 
vents the allowance of a set-off, refers to cases where 
ownership of one of the claims or demands under [con¬ 
sideration is vested in a third party, which fact (Jion- 
existent in the case at bar), intervenes to prevent the 
set-off claimed. 


The general rule is that the right to set-off cross- 
demands becomes fixed at the moment of insolvencv 
and consequent suspension of payment by the banjv. 

Scott v. Armstrong, 146 U. S. 499; 

Davis v. Elmira Savings Bank, 161 U. S. 27b; 
Dakin v. Bayly, supra. 
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This is undoubtedly true where the question relates 
to acquisition of claims against the bank for the pur¬ 
pose of set-oif subsequent to insolvency. The rule has 
no application in this case for here the bank acquired 
funds of the solvent obligor McDevitt more than four 
months prior to McDevitt’s bankruptcy; consequently 
the subsequent bankruptcy of McDevitt is immaterial 
in this case. The transaction must be considered as if 
McDevitt were solvent to-dav, inasmuch as McDevitt 
was solvent when the transaction occurred and re¬ 
mained solvent for more than four months thereafter. 

The dominant feature of this case is that there 
are no rights of third persons which are disturbed or 
violated by the application of the set-off. Here the 
question presented is: May funds held by the bank for 
its cestui que trust, the depositor, be offset against the 
cestui que trust’s indebtedness to the bank? In such 
a situation mutuality is complete, inasmuch as the bank 
owes the depositor and the depositor oives the bank. 
The fact that the fund is segregated is immaterial, as 
the deposit so made merely represents an indebtedness 
that the bank has agreed to repay on demand. Other 
than the agreement to repay on demand, the transac¬ 
tion lacks all elements of a fiduciary character, and 
represents a mere obligation to repay money to the 
true owner. 

The Circuit! Court of Appeals for the Fifth Circuit 
in the case of Kane et al. v. First Nat. Bank of El Paso, 
Tex., et al., 56 Fed. (2d) 534, 536, allowed set-off of a 
fund representing proceeds of commercial paper de¬ 
posited by the bank’s depositor who subsequently be¬ 
came bankrupt,although collection of the proceeds was 
made subsequent to the known insolvency of the bank¬ 
rupt by the bank. The Court there held: 
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“The trustee contends that the bank in applying 
to the old notes $24,291.10 which arose fronji col¬ 
lecting the checks obtained a preference, and! that, 
having at that time reasonable cause to believe 
such preference would result, the transfer is void- 
aide under Bankruptcy Act, Sec. 60, 11 U.S.C.A. 
Sec. 96. The bank contends that it came to owe 
the bankrupt for the checks in the usual course of 
business and then exercised its right to offset mu¬ 
tual demands preserved to it even after bank¬ 
ruptcy by Bankruptcy Act, Sec. 68, 11 U.^.C.A 
Sec. 108; and that in addition the checks {were 
held for collection under a banker’s lien aijd by 
virtue of that lien the proceeds might be applied 
after knowledge of the customer’s insolvency. 
That a bank mav thus set off its liability fqr de- 
posits even when they were received after the bank 
knew of the depositor’s insolvency was held in 
New York Countv Nat. Bank v. Massev, 192 lU. S. 
138, 24 S. Ct. 199, 48 L. Ed. 380; but the deposits 
there received stood subject to check for several 
davs and until bankruptcv occurred. In that in- 
terval one check was paid, and the court pointed 
out that there was nothing to show that checks for 
the entire amount would not have been honored. 
The case is put upon the ground that by the de¬ 
posit the bankrupt’s estate lost nothing in] that 
the bank’s obligation to pay the depositor’s cpecks 
was substituted in equal amount for what the bank 
got; that there was then no purpose to obtain a 
preference by set-off; and the set-off subsequently 
made was expressly permitted by the Bankruptcy 
Act. This ruling was followed in Studlev v. Boyl- 
ston Nat. Bank, 229 U. S. 523, 33 S. Ct. 806j 808, 
57 L. Ed. 1313, emphasis being laid on the fact that 
‘the deposits were honestly made, in due course 
of business, and without an intent to prefejr the 
bank.’ The application of the deposit account to 
the old notes was made two months before bank¬ 
ruptcy, but was only partial, a substantial account 
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remaining subject to check. These cases indicate 
that, while the offset is allowed by the Act, if at 
the time the deposits are received there is not an 
intent in good faith to increase the checking ac¬ 
count but i to arrange for an offset, there is in 
truth not a deposit but a payment which is a pref¬ 
erence. Mechanics’ & Metals’ National Bank v. 
231 U. S. 60, 34 S. Ct. 58 L. Ed. 121. On this dis¬ 
tinction a set-off of the whole of a deposit ac¬ 
count which had been accumulated in the usual 
course of business has been upheld, but a set-off 
of subsequent deposits which were received by the 
bank with the purpose of so applying them and 
which were immediately so applied was held to be 
a voidable preference. Rupp v. Commerce Guar¬ 
dian Trust & Savings Co. (C. C. A.) 32 F. (2d) 
234; Elliotte v. American Savings Bank & Trust 
Co. (C. C. A.) 18 F. (2d) 460. We think that a 
deposit, though made by an insolvent, if in due 
course of business and really and in good faith in¬ 
tended at the time by the bank to create an equiva¬ 
lent liability to honor the checks of the depositor, 
is not a present depletion of the depositor’s estate, 
but is a valid banking transaction which may be 
set off thereafter; but if the bank in accepting the 
deposit does not intend to become liable to the de¬ 
positor, but intends to get payment by set-off, the 
advantage obtained is rendered voidable bv a 
bankruptcy within four months. 

The difficulty in applying the principle to the 
present case lies in determining when the deposit 
shall be considered as effected. For the evidence 
makes it plain that on May 15th and May 18th , 
when the checks were left with the bank, the bank 
did not believe the depositor to be insolvent and 
ivas not trying to collect the notes, which were not 
due, but accepted the checks in the usual course of 
business; but on May 21st, the day before the 
checks were collected, it did knoiv of the insol¬ 
vency, did determine to collect the notes, and did 
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make book entries indicating an intent to app\y the 
proceeds of the checks to the notes. Each check 
which was payable in a distant city was tendered 
and accepted on a deposit slip which stipulated: 
‘Instruments deposited for credit or collection are 
taken at depositor’s risk until final actual payment 
is received, and it is expressly understood and 
agreed that in accepting each and every item this 
bank acts as the agent of the depositor witk full 
power to appoint sub-agents and any bank oj’ per¬ 
son or company appointed shall be held the agent 
of the depositor and this bank shall be held [liable 
for nothing except its own defalcations.’ The 
bank further, as was its custom with large obt-of- 
town checks, told the customer not to check ahainst 
the deposit till notified of final collection, and 
directed its clerks not to honor any large checks 
until then. The entries of credit on the account 
were therefore mere memorandums until substan¬ 
tiated by collection, and were so understood by 
both bank and depositor. The contract was one 
for collection and credit: that is to say, the bank, 
though taking legal title to the checks by indorse- 
ment, was only an agent for the depositor) who 
remained the owner until by actual collectidn the 
bank became liable to the depositor as for a gen¬ 
eral deposit, the proceeds becoming at the same 
moment the property of the bank. 3 R. (p. L., 
Banks, Sec. 261, 262; Commercial Nat. Bank v. 
Armstrong, 148 U. S. 50, 13 S. Ct. 533, 37 L. Ed. 
363: Evansville Bank v. German-American Bank, 
155 U. S. 562, 15 S. Ct. 221, 39 L. Ed. 259. 

Collection not having been made on May 21st , 
the bank teas not yet the debtor of the depositor. 
Although a number of small checks had beer, hon¬ 
ored, creating an overdraft, the parties had made 
no new agreement about the bank’s relation to 
these checks. Indeed, in the conversation in 
which the depositor told of his embarrassmerjt, the 
bank refused to let anv checks be drawn to Cover 
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certain obligations of the depositor on which rela¬ 
tives were liable. The ex parte book entries made 
on May 21st had no effect except to declare what 
the bank intended to do when it should collect the 
checks. There ivere thus no mutual debts to be set 


off on May 21st. We therefore fare the question 
whether a bank having checks for collection and 
credit, on learning of the customer's insolvency, 
may collect and retain the proceeds as against a 
bankruptcy within four months. The question ivas 
affirmatively answered' in 1872, In re Farnsworth, 
8 Fed. Cas. page 1056, Xo. 4673, the right being 
put upon the banker’s lien. There the drafts were 
collected after the bankruptcy. The bankers’ lien 
extends 'not alone to the application of moneys and 
cash balances, but to the retention and collection 
of commercial paper and securities which have 
come into the banker’s hands in the ordinary 
course of business and with no agreement to the 
contrary. 7 C. J., Banks, Sec. 285; 3 R. C. L., 
Banks, Sec. 213, 215; Bank of the Metropolis v. 
New England Bank, 1 How. 234, 11 L. Ed. 115; 
Joyce v. Auten, 179 U. S. at page 597, 21 S. Ct. 
227, 45 L. Ed. 332. It arises as a matter of course 
unless rebutted. Reynes v. Dumont, 130 IT. S. at 
page 391, 9 S. Ct. 486, 32 L. Ed. 934. In Davis v. 
Bowsher, 5 Term 488, it is said: 4 The rule is that 
no person can take paper securities out of the 
hands of Ins banker without paying him his gen¬ 
eral balance unless such securities were delivered 


to him under a particular agreement which en¬ 
ables him so to do. The lien of course survives the 
customer's insolvency. Joyce v. Auten, supra. 
Such a lien the appellee bank had on the checks in 
its hands for collection, for there is nothing in the 
deposit agreement which negatives it. We do not 
think the sending of the checks to correspondents 
for whose diligence and fidelitv the bank was 
agreed not to be responsible waived the lien. The 
agreement was but a statement of the Massachu- 
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setts rule of liability in respect of out-ofi-town 
checks taken for collection, Federal Reserve iBank 
v. Malloy, 264 U. S. 160, 44 S. Ct., 296, 68 IL Ed. 
617, 31 A. L. R. 1261; which rule is of force in 
Texas without a special agreement. Tillman 
County Bank v. Behringer, 113 Tex. 415, 257 fe. W. 
206, 36 A. L .R. 1302. The banker, though he acts 
under the Massachusetts rule of liability, docjs not 
waive his lien by proceeding to collect in the jusual 
way. Although technically the collecting b^nk is 
the agent of the depositor, they are actually un¬ 
known to one another. The forwarding bank has 
practical control of the collection, is expected to 
receive the proceeds, and ordinarily does receive 
them. Should the forwarding bank become insol¬ 
vent, the depositor may interfere and assent his 
ownership, for by insolvency the forwarding! bank 
has become in law disqualified to receive the col¬ 
lection as a deposit. Evansville Bank v. Gerrnan- 
American Bank, 155 U. S. at page 563, 15 S. Ct. 
221, 39 L. Ed. 259. But this is true both under the 
New York and Massachusetts rule. The right of 
the appellee on May 21st to hold the checks as 
against the depositor by virtue of its lien we 
affirm. 

It is thereupon urged that by reason of Bank¬ 
ruptcy Act Sec. 67d, 11 U. S. 0. A., Sec. 107 (d), 
as amended June 25, 1910, which preserves liens 
given or accepted in good faith, and not in con¬ 
templation of or in fraud of bankruptcy, and for a 
present consideration, ‘to the extent of such pres¬ 
ent consideration only,’ this banker’s lien can be 
upheld only to the extent of the overdraft per¬ 
mitted on the faith of it, a validity conceded to it 
by suing only for the surplus of the collection. We 
need not decide whether a banker’s lien is afnong 
those contemplated by the section nor whether the 
consideration for the lien is not broader thaii that 
suggested, because the section relates to liexjis as¬ 
serted in a bankruptcy proceeding. In the! case 


14 


at bar the bankruptcy did not happen until the 
lien had ripened into something* else. Without 
any new act or transaction between the depositor 
and the bank, but by the natural and legal fruition 
of the contracts of deposit from which neither 
party could have withdrawn without the consent 
of the other, collection was made and ipso facto 
the amount went to the credit of the depositor, 
and the bank became a debtor by general deposit. 
The result takes its character as preferential or 
not from the intention with which the contracts 
were made that produced it. The lien is of impor¬ 
tance only to show that the collection could not 
have been withdrawn by the depositor in the mean¬ 
while. Thereafter the bank was within its rights 
in closing the account and refusing to permit fur¬ 
ther checking on it. 

A banker has ordinarily no right to apply the 
deposit account to a note not yet due because it 
is contrarv to his obligation to honor checks, but 
in case of supervening insolvency by the weight of 
authority that right arises. American Bank & 
Trust Co. v. Morris (C. C. A.) 16 F. (2d) S45; 
7 C. J., Banks, Sec. 353; 3 R. C. L., Banks, Sec. 
220. These notes in fact fell due within a few 
days, so that in anv event there was long before 
the bankruptcy a clear right of setoff. The con¬ 
tracts for collection and credit thus having been 
made in due course of business and without any 
expectation by the bank of creating a preference, 
and having without a further transaction betiveen 
the parties ripened into a valid though brief obli¬ 
gation from the bank to the bankrupt , so that 
mutual demands arose before bankruptcy, the 
trustee cannot object to the set-off expressly au¬ 
thorized by the Bankruptcy Act. 

Judgment affirmed.” (Italics ours) 
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An unbroken line of decisions hold that a stock¬ 
holder of an insolvent bank cannot set off the aniount 
of his unpaid deposit balance against his statutory 
double liability for stock held in the insolvent Dank. 
See Williams v. Rose, 218 Fed. 898; Wingate vl Or¬ 
chard, 75 Fed. 241; Hobart v. Gould, 8 Fed. 57; Wehby 
v. Spurway, 246 Pac. 759; certiorari denied 47 'Sup. 

Ct. 112, 71 L. Ed. Roth v. Baldwin, 74 Fed. (2d) 

1003. (D. C. App.) Cert, denied April 15, 1935. 

Notwithstanding the fact that the stockholder can¬ 
not set off his deposit balance against his stock assess¬ 
ment liability, the Receiver may retain and apply the 
dividend, representing the distributive share of the 
bank’s assets due the depositor on his deposit bajance 
against such depositor’s assessment liability ppon 
stock owned in the subject bank. 

See: 

King v. Armstrong, 50 Ohio St. 222, 34 N. E. 
163; 

Sowles v. Witters, et at., 40 Fed. 413; 

Farmers’ Bank & Trust Co . v. Brown, et al\, 249 
Ky. 820, 61 S. W. (2d) 628; 

Cooper v. Fidelity Trust Co., 170 Atl. 726; 

Roth v. Baldwin, 74 Fed. (2d) 1003. (I). C. 

App.) 

The reason for the rule that a stockholder’s deposit 
balance may not be applied by him to liquidate his 
stock assessment liability, is that the liability tjo be 
enforced against the stockholder is an obligation pay¬ 
able, not to the bank, but to the Receiver, who Isolds 
it as a trust fund for the bank’s creditors, while the 
liability upon the deposit account is the obligation 
owed the depositor by the bank, not by the Receiver. 
In this situation the stockholder owes the Receiver and 
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the bank owes the depositor who also happens to be a 
stockholder. Hence, the element of mutuality for the 
allowance of set-off is lacking*. 

However, the dividend on the credit balance may be 
used as a set-off because the dividend represents an 
obligation of the Receiver to the depositor which may 
be a proper subject of set-off against the depositor's 
stock assessment liability payable to the Receiver. The 
required mutuality of set-off is complete. Roth v. 
Baldwin, supra. 

So, in the instant case, the Receiver holds monies be¬ 
longing* to the depositor and the depositor is indebted 
to the Receiver on his note, which is vested in the Re¬ 
ceiver by operation of law upon insolvency, as an asset 
to be held for the benefit of all creditors. Here, too, 
mutuality is complete and it is neither a hardship nor 
unjust to requite and alloiv the segregated fund de¬ 
posited after restriction to be applied upon the deposi¬ 
tor’s note. Xo one has been harmed in this transac¬ 
tion and, were the depositor to sue for the money, both 
under the general federal rule and the applicable local 
statute, the Receiver could properly claim set-off of 
the fund held for the depositor against the depositor’s 
obligation evidenced by his note. 

III. 

The case of Dakin, Receiver v. Bayly, Liquidator, 
supra, must be read in the light of the facts in that 
case. The court held that set-off may not be allowed 
where the demand of the defendant against the plain¬ 
tiff is held in a fiduciary capacity, but the fiduciary ca¬ 
pacity in that case attached to the fund by reason of 
the face that the indebtedness of the National Bank 
was an indebtedness it owed to the depositors of the 


State Bank, and not to the State Bank itself; lipnce, 
the claim of the State Bank against the National Bank 
was held by it as agent, not owner. Such demand, not 
being owned by it or held in its own right could n^t be 
set off against its obligation to the National Bank. The 
intervening equities of the depositors of the $tate 
Bank, who were the real owners of the funds sought to 
be used as a set-off, prevented the use of their m^ney 
for such a purpose. Obviously, the funds of the ^tate 
Bank’s depositors could not be used by the State Bank 
as an off-set against the State Bank’s personal in¬ 
debtedness to the National Bank. The case affirms the 
principle applied in Thomas v. Potter Title & Trust 
Co., supra, “Whose money or claim is proposed \o he 
used as a set-off?” j 

IV. | 

The case of Hanover National Bank v. Suddatli, 215 
U. S. 122, was relied on below by the Trustee in Bank¬ 
ruptcy in support of his contention that set-off was 
not available to the Receiver. It is submitted thai; the 
case does not support appellee on the question here 
involved. In Hanover National Bank v. Suddath, the 
American National Bank forwarded certain paper for 
discount to the Hanover Bank, which was rejected by 
the latter for the purpose for which it was sent. When 
the American National Bank failed, the Hanover Bank, 
which refused to accept the paper for the purpose for 
which it was forwarded, attempted lo retain the paper 
and its proceeds for application upon a pre-existing 
indebtedness of the American National Bank. Toj au¬ 
thorize the set-off requested by the Hanover Bank 
would have been to allow that bank to improv^ its 
position over the creditors of the failed bank. jThe 
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court properly held that this could not be done. In the 
case here presented, the only effect of the set-off was 
to liquidate, by use of McDevitt 9 s own money, Mc¬ 
Devitt's personal obligation to the bank. McDevitt’s 
obligation was liquidated by payment. McDevitt could 
not complain because he teas liable on liis note, and no 
one else could cbmplain because no one but McDevitt 
icas affected by the transaction. 

The Supreme Court of the United States has re¬ 
cently recognized that the principle which holds that 
the rights of all creditors are fixed as of the moment of 
insolvency and suspension is not a broad rule covering 
every situation, by denial of certiorari in Ackerman, 
Deceiver v. The Gary State Bank ( Jennings, Reciver , 
v. State Bank in C. C. A.) supra. 

In the case cited in the foregoing paragraph the 
National Bank, when it suspended, was indebted to the 
State Bank. The National Bank also held checks of 
depositors of the State Bank which would become obli¬ 
gations of the State Bank only upon presentation to, 
and acceptance I by the State Bank. Presentation to 
and acceptance by the State Bank occurred after the 
failure of the National Bank. The Circuit Court of 
Appeals for the Seventh Circuit affirmed the allowance 
of the set-off upon the authority of the following cases: 

Scott v. Armstrong, 146 U. S. 499; 

Yardley v. Clothier, 49 Fed. 337; 

Ellerbe v. Stndebaker Corporation of America, 
21 Fed. (2d) 993; 

Storing v. First National Bank, 28 Fed. (2d) 
587; 

Barrington v. Maner, 54 Fed. (2d) 917; 

Wisdom v. Guess Dry Cleaning Co., 5 Fed. Supp. 
762; 

J. L. Hudson Co. v. Thomas, 6 Fed. Supp. 857. 
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In discussing the rule respecting fixation of ithe 
rights of creditors in a case where a set-off was al¬ 
lowed, although the claim was based upon redemption 
of pledged obligations by the Receiver subsequent to 
insolvency, the Circuit Court of Appeals for the 
Fourth Circuit in the case of Ellerbe v. Studebcfiker 
Corporation of America, supra , said: 

“The rule that the rights of the parties become 
fixed when the bank closed its doors means that a 
debtor of the bank cannot set off a claim acquired 
after insolvency against a debt contracted be¬ 
fore.” 

CONCLUSION. 

The deposit made in the case under consideration 
was not a deposit for a special purpose, but wa^ an 
ordinary deposit as to which the bank agreed the de¬ 
positor could have the unquestioned right, by use of 
the bank’s ordinary banking facilities, to withdraw 
the funds deposited upon demand. The funds lacked a 
fiduciary character for the reason that there wa§ no 
fiduciary ivho could be the subject of the trust; thd de¬ 
positor’s ownership was absolute. 

Respectfulv submitted, 

I 

J. Bruce Kremer, 

George B. Sprixgstox, 

i 

Herbert M. Bingham, j 
Attorneys for Appellant . 
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THE QUESTION 

May an insolvent bank use a promissory note fLs a 
set-off against trust funds held by the bank and owned 
by the trustee in bankruptcy of the maker of the liote? 

APPELLEE’S SUPPLEMENTAL STATEMENT 

OF FACT 

Funds received by the Park Savings Bank subse¬ 
quent to 2:00 P.M. on March 1, 1933, were received by 
the Bank as trust funds. (In John F. Moran , Re¬ 
ceiver of the Park Savings Bank v. C. R. Matldeny, 
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Equity No. 57-836 in the Supreme Court of the Dis¬ 
trict of Columbia, referred to at 63 Washington Law 
Reporter 222, the Receiver of the Park Savings Bank 
avers on Page 2 of his original Bill of Complaint, that 
at 2:00 P.M. on March 1, 1933, the Board of Directors 
of said Bank passed a resolution: 

“. . . suspending and terminating their business 
as a bank of deposit by instructing that all de¬ 
posits thereafter received by said bank were to 
be segregated and kept apart from the assets of 
the bank and to be treated as trust or bailee 
funds. . . . 

The receiver further avers: 

“That in accordance with said instructions so 
made, the officers and employees of said bank . . . 
did treat aikd segregate and keep apart from the 
assets of the bank as trust or bailee funds all 
monies thereafter (after 2 P.M. March 1, 1933) 
deposited, allowing depositors of such funds the 
unrestricted right to withdraw same on de¬ 
mand.”) 

The Referee in Bankruptcy (R. p. 6) found the 
$455.00 deposit made by McDevitt, to be trust funds, 
as did also the Justice of the Supreme Court of the 
District of Columbia who heard the appellant’s Peti¬ 
tion for Review (R. p. 10). The proceeds of the trust 
deposit made by McDevitt were credited to the bank¬ 
rupt’s new, special, 4 ‘bailee” account (R. p. 2), a 
trust account entirely different from the old account 
maintained by the Bank. 

In the argument hereinafter set forth, the appellant 
will be referred to as the “receiver”, and the appellee 
will be referred to as the “trustee”. 
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ARGUMENT 

Trust funds may not be made the subject of s(ff-off. 
In Dakin v. Bayly, 290 U. S. 143, 146, 78 L. edj 229, 
232, the Court by Mr. Justice Roberts held: 

“. . . If this be true set-off may not be allowed, 
for a defendant sued upon his individual debj may 
not avail himself for this purpose of a depand 
against the plaintiff held in a fiduciary capacity. 
Central Nat. Bank v. Connecticut Mut. L. Ins. Co. 
104 U. S. 54, 26 L. ed. 658; Libby v. Hopkin^, 104 
U. S. 303, 26 L. ed. 769; Western Tie & Timber 
Co. v. Brown, 196 U. S. 502, 49 L. ed. 571, 25 S. 
Ct. 339, 13 Am. Bankr. Iiep. 447; United Stages v. 
Butterwortk-Judson Corp., 267 U. S. 387, 394, 
395, 69 L. ed. 672, 677, 678, 45 S. Ct. 338; Thomas 
v. Potter Title & T. Co. (D. C.) 2 F. Supp. 12.” 

The receiver is in the position of one who, holding 
a promissory note of John Doe, receives from John 
Doe, a sum of money to be held for safe-keeping f and 
upon demand of John Doe for the return of the fund, 
seeks to retain it. Thus the receiver is in the posi¬ 
tion of an agent (R. p. 2) or bailee, who may ndt set 
off funds or property held for a special purpose, 
against a general debt. 

In Hanover National Bank v. Suddath, 215 U. S. 
110, 54 L. ed. 115, the court denied the right (}f an 
agent or bailee to set off at law, a general debt against 
property held for a special purpose. In Hanovet Na¬ 
tional Bank v. Suddatli, 215 U. S. 122, 54 L. ed. 120, 
the court denied to an agent or bailee, the right t^> set 
off, in equity, a general debt against property heljl for 
a special purpose. These cases should be pursu^sive 
in the case at bar. The brief for the receiver utterly 
fails to distinguish them. In stating that “tc au¬ 
thorize the set-off requested by the Hanover National 
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Bank would liave been to allow that Bank to improve 
its position over the creditors of the failed bank”, the 
receiver forgets that in the present case, to allow’ the 
set-off of the receiver w 7 ould be to allow r the receiver 
to improve his position over the creditors of Mc- 
Devitt. 

Tw’o rules of law’ may be invoked to defeat this ap¬ 
peal. First, the cross demands of the parties are not 
mutual. Second, the rights of the parties became 
fixed at the moment of suspension of payment by the 
Bark Savings Bank, at w’hich time no set-off could be 
claimed since McDevitt at that time had no funds in 
the Bank to be used by the Bank for any purpose 
whatsoever, his trust deposit not having been made 
until after suspension. 

First: The demands of the parties cannot be mu¬ 
tual, since the trust funds sought to be recovered by 
the trustee w’ere the subject of a new’, trust, account in 
the Park Savings Bank, entirely different from the 
old, general, account maintained theretofore by Mc¬ 
Devitt. Since the demands are not mutual there can 
be no set-off. See Dakin v. Bayly, supra, 78 L. ed. 232. 
Nor can the receiver exercise a banker’s lien, for Mc¬ 
Devitt deposited the funds w’ith the Bank for a spe¬ 
cial, trust, account. See Hanover National Bank v. 
Suddath, supra, 54 L. ed. 118. 

The funds which the trustee now’ claims, having 
been deposited by McDevitt after suspension, for a 
special purpose, and being trust funds, the subject of 
a new 7 , special, “bailee” account, do not represent a 
debt of the bank to the trustee, of the same capacity, 
of the same kind, or of the same quality, as the debt 
of McDevitt to the Bank, existing prior to suspension. 

The mere fact, as contended by the receiver, that 
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tlie same person claiming the money owes a dejbt, is 
not conclusive of mutuality. Tlie test is not' only 
* 4 whose money or claim is proposed to be used] as a 
set-off’ 7 ; but also, “by what right does the [party 
seeking the set-off, claim the asset sought to lj»e set 
off?” The latter query is the basis of the reasoning 
of the court in both Hanover National Bank cases, 
supra, in Dakin v. Bayly, supra, as well as in other 
cases cited hereafter in this brief. 

In the cases in which set-off is refused, lack of mu¬ 
tuality is the ground. In the case at bar, mutual 
debts had not arisen and did not arise. The deposit 
constituted trust funds as aforesaid, deposited with 
“the unrestricted right to withdraw same oh de¬ 
mand”. Moran, Receiver v. Matheny, supra. 

The District of Columbia Statute, Sec. 1563 (1924); 
Title 24, Sec. 411 (1929), and the Bankruptcy Act, 
July 1, 1898, c. 541, Sec. 68; 30 Stat. 565; U. S. C. A. 
Title 11, Sec. 108, do not change the situation. [“Mu¬ 
tual” debts and credits, in each instance, are required 
to justify a set-off. f 

In Western Tie £ Timber Company v. Brown, 196 
U. S. 502, 49 L. ed. 571, the court considered the right 
of a corporation to set off trust funds against h gen¬ 
eral debt due it by the cestui que trust. The court 
refused the set-off, under the present provision of the 
Bankruptcy Act, supra. Mr. Justice White, in deliv¬ 
ering the opinion of the court, stated the decision in 
part as follows: 

“. . . Now, as we have seen, from the facts 
found, it must be that the agreement between 
Harrison and the tie company obligated the lat¬ 
ter, when it made the deductions from pay rolls, 
to remit to Harrison the amount of such deduc¬ 
tions, irrespective of the account between! itself 
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and Harrison. It follows that as to such deduc¬ 
tions the tie company stood towards Harrison in 
the relation of a trustee; and, therefore, the case 
was not one of mutual credits and debts, ivithin 
the meaning of the set-off clause of the bankrupt 
law. ...” (Italics ours.) 

The rule was; the same under the Bankruptcy Act 
of 1867, as well as under the Bankruptcy Act of 5 
Geo. II. See Libby v. Hopkins, 104 U. S. 303, 26 L. 
ed. 769, where the court refuses to allow money ob- 

/ V 

tained for a special purpose, to be applied as a set¬ 
off against a general debt. The court, by Mr. Justice 
Woods, holds as follows: 

44 They had no better right to refuse to make 
the application and to retain the money and set 
off against it the debt due to them from Hopkins, 
than if they had been directed to pay the money 
on a debt due from Hopkins to another of his 
creditors; or than they had to apply money left 
with them by Hopkins as a special deposit, to the 
payment of a debt due from him to them. . . . 
26 L. ed. 771. 

“To authorize a set-off, there must be mutual 
credits or mutual debts. The remitting by Hop¬ 
kins to the , plaintiffs in error of certain money 
assets, to be applied by them according to his in¬ 
structions, did not make the plaintiffs in error his 
debtors, but his trustees. So that there were in 
the case no i mutual credits or debts. The indebt¬ 
edness was all on the side of Hopkins. The plain¬ 
tiffs in error owed him nothing. They held his 
money in trust to apply it as directed by him. 

“They refused to make the application as he 
directed. They held it, therefore, subject to his 
order. They continued so to hold it until the 
rights of the trustee in bankruptcy attached, and 
until he sought to recover it by his counterclaim 
filed in this case.” (Italics ours.) 26 L. ed. 772. 
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Second: 

“As respects the set-off of cross-demands the 
rights of the parties became fixed at the mohient 
of the insolvency of the St. Petersburg bank! and 
consequent suspension of payment, Scott v. Arm¬ 
strong, 146 U. S. 499, 511, 36 L. ed. 1059, 1063, 13 
S. Ct. 148; Dayis v. Elmira Sav. Bank, 161 Tu. S. 
275, 290, 40 L. ed. 700, 703, 16 S. Ct. 502; and the 
right to set off is governed by the state of tilings 
existing at the moment of insolvency, not by con¬ 
ditions thereafter arising. Yardley v. Ph.ller, 
167 U. S. 344, 360, 42 L. ed. 192, 197, 17 S. Ct. 835, 
or by any subsequent action taken by any party 
to the transaction, Old Nat. Bank v. German- 
American Nat. Bank, 155 U. S. 556, 39 L. ed. 259, 
15 S. Ct. 224. What, then, was the situation as 
disclosed by the record, when the St. Petersburg 
bank closed its doors?” . . . Dakin v. B 
supra, 78 L. ed. 233, et seq. 

What was the situation when the Park Savings 
Bank suspended payments? There were no funds of 
McDevitt on deposit, and set-off was then impossible. 
At the moment of insolvency (suspension of pavnjent) 
the Bank had no funds belonging to the bankrupt! and 
there was nothing to be set off against the bankrupt’s 
indebtedness. The bankrupt did not make his special, 
trust deposit until after the bank’s suspension. 

CONCLUSION 

Jennings, Receiver v. Gary State Bank, 74 Fed. |(2d) 
100; Thomas v. Potter Title & Trust Company, 2 Fed. 
Sup. 12; and Ellerbe v. Studebaker Corporation of 
America, 21 Fed. (2d) 993, presented by the appel¬ 
lant as authority for his novel proposition, are merely 
instances of deceptive dicta embodied in otherwise 
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well considered opinions. An examination of the 
cases will reveal that none of them have application 
to the problem of this appeal. Likewise, the case of 
Kane v. First National Bank, et al., 56 Fed. (2d) 534, 
presents a principle of law not the subject of conten¬ 
tion in the case ! at bar. The cases mentioned in this 
paragraph, cited by the appellant, may be disregarded 
as inconclusive 1 in the receiver’s dispute with the 
trustee. 

In the words'of the Referee in Bankruptcy in the 
instant case below, in his “ Certificate on Review” (R. 
p. 9, et seq.): 

“The fact that mutuality mav exist in so far 
as the parties are concerned is apparently in¬ 
sufficient to give a right of set-off and the debts 
must be owing in the same capacity. This ques¬ 
tion was before the Supreme Court of the United 
States recently in the case of L. M. Dakin, Re¬ 
ceiver of First National Bank of St. Petersburg 
v. Taver Bayly, Liquidator of the Peoples Bank 
of Clearwater, 78 Law Ed. 95 (sic), where it was 
said that a defendant who is sued upon his indi¬ 
vidual debt may not avail himself of a set-off 
against the plaintiff of a demand held in a fidu¬ 
ciary capacity. Although the facts in that case 
are not identical with the present situation, yet 
the statement of the law applicable to the right 
of set-off seems clear.” 

Respectfully submitted, 

Bernard I. Nordlixger, 
Attorney for Appellee. 



